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Introduction 

 
North American production of crude oil has boomed in the last five years, helping to position the United 
States as the leading worldwide producer.  The Bakken shale oil formation, which underlies parts of 
Montana, North Dakota, Saskatchewan, and Manitoba, is responsible for much of the new oil 
production in the U.S. and Canada.  In the absence of pipelines from the Bakken formation, railroads 
transport much of this newly-produced crude oil to refineries and ports across the country.  Domestic 
shipments of crude oil by rail have grown from 9,500 train car loads in 2008 to 407,642 loads in 2013, an 
increase of over 4,000 percent.1  

Despite having no refineries, as much as 1,000 miles of New York State’s 4,100-mile rail network is part 
of this rail pipeline from the northern Great Plains. The Port of Albany has become a major hub for crude 
oil transshipment and storage, receiving crude oil by rail and transferring them to ships or barges that 
further transport the crude oil down the Hudson River.  Significant volumes pass by rail through the 
Capital Region en route to refineries in the Mid-Atlantic States. Communities in 22 counties, including 
Buffalo, Syracuse, Utica, Albany and Plattsburgh as well as nearly all of the state’s major waterways, are 
subject to this network. 

In recognition of the increased risk of accidents and public concerns associated with the significant 
volume of crude oil transported through New York State, on January 28, 2014, Governor Andrew M. 
Cuomo issued Executive Order 125 (EO 125), directing state agencies to immediately conduct a 
coordinated review of New York State’s crude oil incident prevention and response capacity.  In EO 125, 
Governor Cuomo called upon state agencies to address the following specific issues: 
 

(i) the State’s readiness to prevent and respond to rail and water incidents involving petroleum 
products; 
(ii) statutory, regulatory, or administrative changes needed at the State level to better prevent 
and respond to incidents involving the transportation of crude oil and other petroleum products 
by rail, ship, and barge; 
(iii) the role that local governments across the State play in protecting their communities and 
their residents from spills of petroleum products shipped by rail and water; and 
(iv) enhanced coordination between the State and federal agencies to improve the State’s 
capacity to prevent and respond to incidents involving the transportation of crude oil and other 
petroleum products by rail, ship, and barge. 
 

On April 30, 2014, five state agencies submitted to the Governor a report entitled “Transporting Crude 
Oil in New York State:  A Review of Incident Prevention and Response Capacity” (EO 125 Report).  These 
agencies included the Department of Transportation (NYSDOT), Department of Environmental 
Conservation (NYSDEC), Department of Health (NYSDOH), Division of Homeland Security and Emergency 
Services (DHSES), and Energy Research and Development Authority (NYSERDA).  The report provided an 
overview of the crude oil boom and New York State’s capacity to effectively prevent and respond to 
incidents involving the transportation and storage of crude oil.  It included 27 recommendations for 
action by the federal government as well as steps that could be taken by state and local governments 
and industry. 
 
 

                                                      
1
 According to the Association of American Railroads 
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Progress Report on Report Recommendations 
 
Since the EO 125 Report was issued, New York State agencies have continued to implement the 
recommendations identified in the report and continue to press actions needed at the federal level and 
from the crude oil production and rail transport industries.  This status update outlines the many actions 
taken by State agencies over the past six months to work with federal and local partners, to implement 
new procedures, and to work with the oil production and transportation industries to best protect New 
York’s citizens and resources from the risk posed by crude oil shipments.  As further detailed in this 
report, the State will continue to address the vulnerabilities posed by crude-by-rail transport and urge 
the federal government and affected industries to act swiftly to address issues over which the State has 
no authority. 
 

Continued Need for Expeditious Federal Action 
 
The federal government is vested with exclusive statutory and regulatory authority over the interstate 
transportation of crude oil.  Therefore, it is incumbent on the federal government to match the State’s 
aggressive commitment to protecting New Yorkers affected by the sharp expansion of this industry.   In 
response to New York State’s urging, Federal agencies have begun to update regulations covering the 
standards for tank cars used in the transport of flammable volatile crude oils and have started the 
federal rulemaking process to require the crude-by-rail industry develop comprehensive oil spill plans, 
similar to what are already in place for tanker vessels and barges. 
 
On May 7, 2013, the U.S. Department of Transportation (USDOT) issued an Emergency Order requiring 
railroad carriers to inform first responders about crude oil being transported through their towns and 
communities. The railroads provide that information to DHSES in its role as the lead for the State 
Emergency Response Commission (SERC).  Through the SERC, DHSES has shared that information with 
local governments and the public. 
  
New York has repeatedly called for the expeditious implementation of new tank car standards and 
effective operational controls by the federal government.  On July 23, 2014, USDOT issued two 
regulatory proposals.  The first proposal is USDOT’s “Notice of Proposed Rule Making (NPRM) for 
Hazardous Materials: Enhanced Train Car Standards and Operational Controls for High-Hazard 
Flammable Trains.” 2  The NPRM proposes new tank car standards and operational controls to increase 
crude-by-rail safety; however, the timetable for implementation of this rule is unacceptably slow.  New 
York and other states have called for USDOT to move even faster to protect residents affected by crude-
by-rail transport and to provide the tank car manufacturers the assurance they need to move forward 
with new car production. 
 
The second USDOT proposal, “Advanced Notice of Proposed Rulemaking (ANPRM) for Hazardous 
Materials:  Oil Spill Response Plans (OSRPs) for High-Hazard Flammable Trains,”3 seeks to address the 
loophole New York identified in the federal Oil Pollution Act of 1990 (OPA 90), whereby crude oil trains 
are not subject to the comprehensive oil spill plans that govern vessel and barge transport because tank 
cars are treated as individual containers, none of which meet the 42,000 gallon OPA 90 threshold.  This 

                                                      
2
 Docket No. PHMSA-2012-0082 (HM-251)  

3
 Docket No. PHSA-2014-015 (HM-251B) 
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is a common sense proposal that aligns federal regulatory standards and must be implemented as soon 
as possible. 
 
On September 29, 2014, New York submitted comments on the two federal proposals.  While specific 
changes are recommended (see Appendices 6 and 7, pages 34 and 45, respectively), New York strongly 
urges USDOT to finalize both rulemakings as quickly as possible.  
 
FRA also issued an NPRM governing the “Securement of Unattended Equipment,”4 which is intended to 
strengthen existing regulations and to codify many of the additional securement requirements included 
in FRA’s Emergency Order 28 (EO 28) which was issued following the tragic derailment in Lac-Megantic, 
Quebec on July 6, 2013.  New York State submitted comments to the docket on November 6, 2014 (see 
Appendix 8, page 50).  
 
The EO 125 Report also called on federal emergency response agencies to work with the State on spill 
contingency plans.  Since then, the State secured the commitment of the U.S Coast Guard (USCG), the 
Environmental Protection Agency (EPA) and the National Oceanic and Atmospheric Administration 
(NOAA) to expedite emergency response activities.  In addition, in consultation with NYSDEC, this year 
USEPA inspected four Major Oil Storage Facilities (MOSF) in New York which are used to transfer crude 
oil from rail tank cars to other transportation modes.  These facilities are licensed by NYSDEC, but are 
also subject to federal regulatory requirements and inspections.  The coordinated inspections held in 
2014 demonstrate the State’s commitment to work with federal agencies to best protect New Yorkers 
from potential oil spills from these facilities. 
 

Table 1: Progress on Recommended Federal Actions 
 

Federal / International Recommendations           4/30 Status                       11/30 Status 

  

                                                      
4
  Docket No. FRA-2014-0032   

1 
The Pipeline and Hazardous Material Safety 
Administration should finalize new and retrofitted 
tank car regulations immediately 

Begun, not complete 

USDOT issued proposed regulations on 
7/23/14.  New York State issued 
constructive comments on 9/29/14 and 
urged expeditious finalization.  The details 
of New York’s recommended 
amendments to the proposed rules are 
addressed in general comment #3 of the 
NPRM letter (Appendix 6, page 34). 

2 

The Federal Railroad Administration (FRA) should 
strengthen the voluntary measures put forward 
by the American Association of Railroads (AAR) 
and codify them in regulations 

Petition sent to USDOT 

USDOT issued proposed regulations on 
7/23/14.  New York State issued 
constructive comments on 9/29/2014.  
The federal NPRM addresses some of the 
voluntary measures put forward by the 
AAR.  All identified safety measures 
should be codified into the finalized rule.  
See general comment #4 of the NPRM 
letter (Appendix 6, page 34). 
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Federal / International Recommendations           4/30 Status                       11/30 Status 

  

3 

The United Nations, which assigns unique 
hazardous materials identifiers, should 
recommend new classifications based on crude oil 
characteristics to enable appropriate packaging 
and to inform response personnel as to the 
qualities of the crude oil 

Canadian and U.S. 
governments have 
requested; petition sent to 
UN in support 

The UN has yet to act upon this important 
petition. 

4 

FRA regulations governing the requirement for 
railroads to develop route-specific contingency 
plans should be updated as trains carrying crude 
oil in DOT-111 tank cars do not currently meet the 
volume threshold, which is done by container, 
rather than the total volume of the train   

Petition sent to USDOT 

USDOT issued proposed regulations on 
7/23/14.  New York State issued 
constructive comments on 9/29/2014 and 
urged the expeditious closing of the 
comprehensive oil spill response plan 
loophole through regulations called for in 
the federal Oil Spill Pollution Act of 1990.  
See the response to question #1 of the 
ANPRM letter (Appendix 6, page 34).   

5 

USDOT must restore cuts and increase the 
amount of matched funding available through the 
Hazardous Materials Emergency Preparedness 
(HMEP) grant program to account for the 
increased risk to New York State from crude oil 
transiting federally-regulated travel corridors 

Petition sent to USDOT 

As part of its 2015 funding application, 
DSHES will request an increase in funding 
available to improve New York’s ability to 
address planning, preparedness and 
response efforts specific to the 
transportation of crude-by-rail.  New York 
calls upon USDOT to approve the much-
needed request. 

6 
USCG, EPA and NOAA should expedite the update 
of environmental and contingency response plans  

Begun, not complete 

New York State secured the commitment 
of federal agencies to update 
environmental and contingency response 
plans.  Since that time, New York has 
worked in concert with the USCG, USEPA, 
and NOAA to identify information sources 
necessary to update these plans. 

7 

FRA should expeditiously amend its regulations to 
make industrial facility railroads subject to the 
same standards and inspection protocols as 
general system railroads 

Petition sent to USDOT 

USDOT did not address this issue in either 
the NPRM or ANPRM.  New York State 
included a request for USDOT to address 
industrial facility track (general comment 
#4) in its letter on the NPRM (Appendix 6, 
page 34). 

8 
USCG and EPA should update the delayed Oil Spill 
Research and Technology Plan as soon as feasible 

Plan in draft; update 17 
years overdue 

New York State secured the commitment 
of the USCG and USEPA to update this 
critical plan.  USCG and USEPA will 
provide an update timeline in the coming 
months. 
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Federal / International Recommendations           4/30 Status                       11/30 Status 

 
State Implementation of 4/30 Report Recommendations 
 
The EO 125 Report detailed 12 recommendations the State should implement in order to reduce the 
State’s vulnerability from accidents/spills related to the transport of crude oil.  State agencies have and 
will continue to aggressively implement Governor Cuomo’s crude oil transport safety agenda to ensure 
the safest possible transshipment of crude oil products through New York State, and to work with the 
most affected communities to protect public health. 
 
As a direct result of the Governor’s aggressive response to crude-by-rail issues, NYSDOT’s rail safety 
inspection program has been strengthened and expanded.  As part of his 2014-15 Executive Budget, the 
Governor included five additional railroad inspectors to augment the existing inspection partnership 
with the Federal Railroad Administration (FRA).  NYSDOT has hired all five inspectors, and they have 
started the FRA-mandated six to twelve-month certification and training period.  One inspector has 
earned initial FRA certification, two more will be certified by the end of the year, and the remaining two 
have started the process.   
 
Collectively, the addition of these new rail inspectors will significantly enhance New York’s ability to 
monitor the safety of rail operations throughout the State.  In addition to an increased capacity to 
inspect track structures and tank car equipment, expanded capabilities include the enforcement of 
applicable regulations affecting the rail transport of crude oil and other hazardous materials and train 
crew compliance with operating rules. Additionally, NYSDOT will administer civil service exams for the 

9 

USCG should establish a civilian planning position 
in Sector NY in order to provide organizational 
continuity to better support New York State-
centric preparedness and response 

Petition sent to USCG 

The USCG responded to New York’s 
request on 5/12/14.  The USCG noted that 
additional civilian planning staff would be 
hired for the USCG District Office in 
Boston and uniformed USCG members 
would be added for Sector NY.  New York 
State remains concerned that uniformed 
USCG members will bear the bulk of the 
planning responsibilities in New York, 
which fails to address long-term 
institutional memory concerns. 

10 

USCG should review the Vessel Response Plans of 
the tanker and tugs carrying crude oil in New York 
State to ensure their response protocols account 
for the unique risks posed by Bakken and 
Canadian tar sands crude oil 

Petition sent to USCG 

New York State has coordinated with the 
USCG to utilize the existing inventory and 
to fill the gaps noted in response 
coverage.   The Coast Guard has stated 
that it is exploring enhancements to the 
Response Resource Inventory of spill 
response assets in a given area, and will 
focus on ensuring that VRPs, contingency 
plans, and response resources are 
coordinated and reflect that response 
protocols are adequate, and that 
exercises ensure the plan’s effectiveness. 

11 

The U.S. Department of Homeland Security 
should update the authorized equipment list 
eligible for grant funding to include crude oil 
firefighting equipment 

Petition sent to USDHS 
On 6/9/14, USDHS confirmed amended 
eligibility rules to include crude oil 
firefighting equipment. 
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rail inspector positions, so that if a position becomes open due to retirement or attrition, NYSDOT has a 
pool of qualified personnel able to fill the position quickly. 

Additionally, New York State has created an interagency working group to increase training and drill 
opportunities, working in partnership with federal and local governments and crude-by-rail companies.  
Since April 30, New York State has led or partnered on the following training and rehearsal activities: 
 

 On May 6-7, 2014, DHSES conducted a two-day training drill at the Port of Albany to simulate 
risks associated with ignitable liquids such as crude oil; 

 In June 2014, CSX Transportation partnered with the State to provide railroad and tank car 
training for local and State responders in the Hudson Valley, Albany, Syracuse and Buffalo; 

 DHSES has increased the emphasis upon crude oil-related training available and delivered to 
fire departments and is updating and developing new training programs; 

 On October 21, 2014, Canadian Pacific sponsored NYSDEC spill containment boom training for 
local first responders on the Hudson River in Albany;   

 On October 30, 2014, NYSDEC held tabletop drills with terminal operator, Global Partners, at 
their Port of Albany facility 

 On November 4, 2014, NYSDEC held tabletop drills with terminal operator, United Riverhead, 
at their facility on Long Island; and 

 DHSES is working with the railroads to increase coordination and cooperation regarding 
training exercises they provide or coordinate. 

 
 
Additional State Actions 
 
As the State has worked with federal and local agencies and the affected industries, new challenges 
emerged in response to which the State has begun to take decisive action.  These actions complement 
the steps taken above to implement the recommendations that emerged from the EO 125 Report. 

 
Aggressive Inspection Blitzes 
 
At Governor Cuomo’s direction, NYSDOT has undertaken a targeted campaign to inspect train tracks and 
crude oil tankers in areas where the shipment of crude oil by rail has increased dramatically.  Working in 
conjunction with FRA, NYSDOT has conducted seven rail inspection "blitzes" this year.5  The inspections 
focus on tracks, track hardware and tank car mechanical safety equipment, including wheels and brakes.  
The state/federal teams also perform hazardous material inspections to ensure that the tank cars are in 
compliance with federal safety regulations, including valves, valve closures, and placards that describe 
the cargo being shipped.  They also check tank car inspection and pressure test dates.  
 
Sites which have been the focus of inspection blitzes include: 

• Canadian Pacific Rail 
o Mainline from Rouse’s Point to Albany 
o Kenwood Yard (Albany) 
o West Albany Yard (Colonie) 

                                                      
5
 NYSDOT conducted inspection blitzes on the following dates: February 27, March 26, April 30, June 17, July 16, 

September 24, and October 15, 2014. 
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• CSX Transportation 

o Mainline rail across the state (Selkirk - Buffalo)  (Buffalo-Selkirk-New Jersey line) 
o Selkirk Rail Yard (Selkirk) 
o Frontier Rail Yard (Buffalo) 
o Niagara Rail Yard (Niagara Falls) 

The inspection blitzes have produced the following results: 
 

 Inspected 6,664 rail cars, including 4,656 DOT-111 cars; 

 Inspected approximately 2,564 miles of track; 

 Detected 740 track and rail equipment defects, including 12 hazardous materials defects which 
were corrected by the railroads:  

o Rail equipment and hazardous material defects are typically corrected prior to 
departure from the yard; or, the affected cars  are taken out of service until such time 
that repairs can be completed 

o Critical track defects require an immediate reduction of allowable track speeds until 
repairs are undertaken; non-critical track defects must be completed within 30 days 

 The joint NYSDOT/FRA rail safety enforcement program provides a safety quality assurance role 
in identifying safety defects and working with the railroads to promptly address them before 
they escalate to a derailment or other potential crude oil incident.  

 

Strategic and Tactical Guidance for Fire Departments 
 
In October 2014, the Office of Fire Prevention and Control within DHSES released strategic and tactical 
guidance for fire department operations during the initial phases of a rail incident involving crude oil.6  
This guidance was provided in recognition that any significant derailment involving a crude oil spill or 
fire will likely require a large scale and multi-agency response from all levels of government.  The 
guidance builds upon existing materials, such as the Emergency Response Guidebook (ERG), to assist fire 
department personnel with making strategic decisions and to provide guidance and recommendations 
for the tactics appropriate for a crude-by-rail incident. 

The guidance also includes estimates of the foam and water supplies needed for scenarios including a 
single rail car involved in fire with exposure to two additional cars and a three-car scenario with 
exposures.  These scenarios serve to illustrate the level of resources that may be required to provide for 
effective operations for fire and vapor suppression and can assist fire departments with both pre-
incident planning and response efforts.  The guidance document, which will be updated and 
redistributed as necessary, is available on the DHSES website (http://www.dhses.ny.gov/ofpc/alerts-
bulletins/information/documents/2014/crude-oil.pdf). 

 

 

 
 

                                                      
6
 Available at:  http://www.dhses.ny.gov/ofpc/alerts-bulletins/information/documents/2014/crude-oil.pdf 
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Improving Spill Response 
 
As part of NYSDEC’s implementation of the recommendations in the EO 125 report, work is proceeding 
to increase planning and preparedness to respond to spills of crude oil that might occur along the rail 
transportation corridors.  An important aspect of this work is an initiative to carefully identify and 
evaluate sensitive environmental resources and public infrastructure along the corridors.  NYSDEC is 
developing a baseline inventory of these “sensitive receptors” from a variety of sources.  Once this 
baseline inventory is complete, NYSDEC intends to complete outreach to local emergency response 
agencies in each of the affected counties to seek additional information, confirm the baseline data, and 
obtain input on hot spots to prioritize response actions among these receptors.  As this information 
becomes complete, NYSDEC will develop “Geographic Response Plans” (GRPs) to provide specific 
response strategies and tactics to protect the priority sensitive receptors that have been identified.  
Once developed, these GRPs would be made available to local, State and federal response agencies so 
that the response measures identified could be implemented as quickly and effectively as possible in the 
event of a spill of crude oil near a priority receptor.   
 
To accomplish all of these tasks, NYSDEC will need assistance from consultants knowledgeable and 
experienced in collecting, organizing and evaluating the data and then producing the GRPs.  NYSDEC 
estimates that the cost of this consultant assistance will be approximately $500,000.  On October 3, 
2014, NYSDEC requested that the Office of the State Comptroller, as the fund administrator, release the 
necessary resources (see Appendix 3, page 25).  NYSDEC received an unsatisfactory response and will 
continue to press the Comptroller to release the funds immediately (see Appendix 4, page 29). 

 
Table 2: Progress on Recommended State Actions 

 
State Recommendations                                     4/30 Status                       11/30 Status 

1 
New York State should hire additional railroad 
inspectors and train new and existing staff in 
other inspection program components 

Hiring process begun 

Governor Cuomo’s Executive Budget 
called for five additional NYSDOT rail 
inspectors, who have all been hired and 
begun the FRA-mandated 6-12 month 
training period. 

2 
The Navigation Law should be amended to enable 
greater Oil Spill Fund program capabilities 

Legislative language being 
considered 

New York State will evaluate this and all 
proposals with a fiscal component as part 
of the State’s budget making process. 

3 

The State should partner with federal, local, and 
industry partners to increase the number, 
frequency, and variety of preparedness training 
opportunities and drills 

Planning begun 

New York State has created an 
interagency working group to increase 
training and drill opportunities, working 
in partnership with federal and local 
governments and oil production and 
transportation companies.   

4 

New York State should enact legislation to require 
crude oil producers to provide information on the 
volume and characteristics of crude oil transiting 
the state 

Legislative language being 
considered 

New York State considered legislative 
language to address the lack of 
information on the amount of crude oil 
transported through New York State, but 
federal action through the USDOT 5/7/14 
emergency order addressed the 
information need for state and local 
responders. 
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State Recommendations                                     4/30 Status                       11/30 Status 

5 

The State should develop a one-stop web portal 
that provides access to emergency points of 
contact, training, grants and other preparedness 
and response resources 

Planning begun 
New York State will release the one-stop 
web portal by the end of the year. 

6 

New York State should partner with federal, 
industry and local response organizations to 
develop and deploy a comprehensive, 
geographically-tiered equipment network to 
ensure timely and effective response in 
underserved areas  

Planning begun 

New York State is in the process of 
finalizing a tiered response equipment 
deployment.  New York State will also 
integrate response system assets and 
abilities, along with those provided by the 
railroads, into the standardized spill and 
fire response planning process being 
developed by the interagency working 
group. 

7 
New York State should develop a comprehensive 
database of available response equipment to 
support timely and effective response 

Planning begun 

New York State will release the database 
of available assets when the one-stop 
web portal is finalized. Foam equipment 
data from survey of County Fire 
Coordinator’s is available on DHSES’s web 
page.  A map of the state will display 
assets for each county. 

8 

New York State should partner with EPA and 
USCG to expand upon existing environmental and 
contingency plans and develop Geographic 
Response Plans for all areas of the state 

Agreement in place; State 
participation subject to 
funding 

EPA has obligated funding to update 
response plans, USCG has expedited 
updates.  NYSDEC will continue to urge 
the Comptroller to release the funds for 
the State portion. 

9 

New York State should promulgate regulations 
that require placing oil containment booms 
around waterborne transfers and only allow 
transfer operations in locations that meet state 
regulatory requirements or have USCG approval 

Regulatory language being 
considered 

 
Fire hazards associated with booming 
around a ship during transfer are being 
examined, along with other issues 
involved in rule making. 

10 
New York State should amend existing legislation 
to improve rail incident reporting requirements 
and ensure railroad reporting compliance 

Legislative language being 
considered 

New York State will evaluate legislative 
language for the coming legislative 
session. 

11 
New York State should develop more effective 
airborne contaminant plume modeling capability 
to assist first responders 

Review and planning 
process underway 

New York State convened a modeling 
comparison workshop with a Bakken 
crude oil scenario on October 20, 2014.  
State and federal representatives 
participated in the workshop. A final 
report will be completed by 12/31/14. 
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State Recommendations                                     4/30 Status                       11/30 Status 

12 

The Disaster Preparedness Commission should 
conduct a review of current federal, state, local, 
and industry response plans to ensure efficient 
planning and application 

Review begun 

New York State formed an inter-agency 
working group (DHSES, NYSDEC, NYSDOH, 
and NYSDOT) to improve coordination 
and integration of planning, preparedness 
and response through the development, 
adoption, and maintenance of a 
standardized response plan.  This group 
met with the Class I railroads (Norfolk 
Southern, Canadian Pacific, and CSX 
Transportation) to discuss increased 
coordination of training exercises and 
response efforts where practical and 
effective to do so. EPA has participated in 
working group meetings/calls since 
September 2014, and USCG began 
attending group meeting in October. This 
planning effort will provide the basis for 
spill and fire response drills and exercises. 

 
The Railroad and Oil Producers Must Act to Protect New Yorkers 
 
In the EO 125 Report, State agencies recommended the railroad and crude oil industries undertake 
critical actions to protect New Yorkers.  The crude oil transportation industry’s actions must mirror the 
seriousness, aggressiveness and commitment to safety that the State is demanding of itself and its 
federal partners.  Crude oil producers, railroads, shippers, storage and trans-loading facilities, and, 
ultimately, out-of-state refineries — each of whom are profiting from this boom — must commit to the 
highest possible standards to ensure that this industry can be operated safely. No state can afford 
another crude oil incident. 
 
New York State is disappointed with the crude oil producers’ unwillingness to invest in critical 
equipment that would reduce the volatility of Bakken crude.  The dissolved gases in Bakken crude 
contributed to the severity of the Lac-Megantic incident.  On October 21, 2014, NYSDEC Commissioner 
Joe Martens and NYSDOT Commissioner Joan McDonald wrote North Dakota Governor Jack Dalrymple 
to urge him to move forward expeditiously with a proposed rulemaking before the North Dakota 
Industrial Commission (NDIC), which would require gas separation prior to making the crude oil available 
for shipment.  North Dakota, as the primary producer of Bakken crude, is uniquely positioned to require 
such measures before the crude enters the federally-regulated rail transportation network.  On 
November 13, 2014, the NDIC proposed draft regulations and signaled they would vote in favor of the 
measure later this month. 
 
On April 30, 2014 immediately following the State agencies’ report, Global Partners, one of the terminal 
operators at the Port of Albany, announced that it would phase out the use of inadequate DOT-111 tank 
cars in favor of CPC-1232 cars, which the industry agreed to voluntarily upgrade to in 2011 due to 
inability of the federal government to set new standards.  Global Partners claims the majority of cars 
carrying crude into their Port of Albany facility are now the CPC-1232 model.   
 
While the CPC-1232 cars provide some additional protections, the April 30, 2014 incident in Lynchburg, 
VA, in which CPC-1232 cars were breached along with older DOT-111 tank cars, reveals the urgency of 
finalizing the new federal tank car standard for high-hazard flammable trains.  The railroad 
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manufacturing industry reports that it is standing by, ready to build, but needs to know the specification 
to which they must build.  
 

Table 3: Progress on Recommended Industry Actions 

 
Industry Recommendations       4/30 Status                            11/30 Status 

1 

The American Petroleum Institute (API) along with 
its member oil companies should commit to 
reducing the volatility of Bakken crude before 
submitting a tank car for shipment 

Petition sent to API 

New York State urged the federal 
government to mandate dissolved gas 
separation in its regulations.  No 
commitment was made in the NPRM or 
ANPRM to require such action.  
Additionally, New York State urged North 
Dakota to promulgate regulations 
currently under consideration by the 
North Dakota Industrial Commission 
(NDIC).  On November 13, 2014, the NDIC 
proposed draft regulations and signaled 
they would vote in favor of the measure 
later this month.   

2 
The Class I railroads should implement a web-
based information access system to provide real-
time information on hazardous materials 

Commitment to create by 
the end of the year 

In response to DHSES’s inquiry on the 
issue, CP, via Railroads of New York 
(RONY), has indicated that it is using 
“AskRail” a free mobile application 
intended to provide real time access to 
info re: rail cars carrying hazardous 
materials.  Phase I was implemented on 
10/14/14, providing access to information 
about individual railcars.  Phase II, which 
will provide access to full train consist 
information, will be in place by the 
second quarter of 2015.  CP indicates that 
all Class I railroads are supporting 
development of this system.  New York 
State has not been provided access to this 
information to date. 

3 

AAR in conjunction with API should clarify and 
expand community engagement requirements 
outlined but not explained in the voluntary 
measures undertaken by the railroads 

Petition sent to AAR and 
API 

New York State continues to urge the rail 
and oil production industry to clarify this 
commitment. 

4 

Class I railroads should conclude their computer 
model-based route risk analysis, which accounts 
for twenty seven factors affecting the 
transportation of hazardous material by rail, as 
soon as practical and update it regularly 

Petition sent to AAR 

As part of their voluntary efforts, the AAR 
committed to begin utilizing the Rail 
Corridor Risk Management System 
(RCRMS) by 7/1/14.  To date, New York 
State has not received confirmation from 
the railroads that they have finished and 
are utilizing this risk-based routing 
analysis.  Further New York State 
reiterates its support for continuous 
updating of the factors considered in that 
analysis in a transparent process. 
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Conclusion 
 
Since January 2014, when Governor Cuomo signed Executive Order 125 directing state agencies to 
conduct a coordinated review of New York State’s crude oil incident prevention and response capacity, 
significant progress has been made to better protect New York’s communities and environment from 
the potential risks associated with the transport of crude oil.  
 
In the state’s April 2014 EO 125 report, state agencies identified 27 recommendations for state 
government, federal government and industry to reduce risks and increase safety in the transport of 
crude oil. To date, State agencies have started to implement all 12 state government recommendations 
and have completed five. Specifically, New York State has taken 66 actions to better prepare state and 
local responders in the event of a crude oil incident (see Appendix 1, page 16). New York State will 
continue to work to fully implement all 12 recommendations. 
 
Of the 11 federal government recommendations, one has been implemented while progress has been 
made on six recommendations, such as regulations to improve standards for tank cars and updating 
environmental and contingency response plans. While New York State is pleased these regulations have 
been proposed, they need to be promulgated as quickly as possible to provide for the safety of New 
Yorkers and the environment.  No progress has been made on implementing four federal government 
recommendations.  
 
While the rail industry has made progress on one recommendation and instituted several voluntary 
measures outside of the report’s recommendations, the oil production industry has actively opposed 
taking protective measures.   
 
While New York State has implemented important safety measures to better protect the state’s cities, 
towns and villages, challenges remain to further improve the federally regulated rail industry. New York 
State is committed to seeing all recommendations in the report implemented in a timely manner. The 
State will continue to urge federal officials and industry to expeditiously take measures to further 
safeguard New Yorkers.  
 
With all of these efforts, New York State remains the most aggressive state in the nation in pursuing 
actions that will help to ensure the public and the environment are protected from the risks associated 
with the federally regulated transport of crude oil.  
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Appendix Six New York State Comments on USDOT Notice of Proposed Rulemaking  

 [Enhanced Tank Car Standards and Operational Controls for High-Hazard 
Flammable Trains] 
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[Oil Spill Response Plans for High-Hazard Flammable Trains] 
 

Appendix Eight  New York State Comments on USDOT Notice of Proposed Rulemaking 
[Securement of Unattended Trains] 
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Timeline of Federal, State, and Industry Actions 
 

Jan 28, 2014 Governor Andrew M. Cuomo issues Executive Order 125 directing several 
state agencies to do a top-to-bottom review of accident prevention and 
response capacity related to rail and water shipments of crude oil from the 
Bakken oil fields in North Dakota, Manitoba and Alberta, Canada. 

Jan 28, 2014 NYS Departments of Environmental Conservation, Health, Transportation 
and the Division of Homeland Security and Emergency Services issue a letter 
to federal partners regarding concerns related to the transportation, 
storage, and transfer of crude oil. 

Feb 12, 2014 NYSDEC holds a public informational meeting with Global Oil and the public 
at Giffen Memorial Elementary School. 

Feb 21, 2014 In response to New York State calls for immediate, decisive protective 
measures, the US Department of Transportation and the nation’s major 
freight railroads announce agreement to institute voluntary operating 
practices: increased track inspections; braking systems; use of rail traffic 
routing technology; lower speeds; community relations; increased trackside 
safety technology; increased emergency response training and tuition 
assistance; and emergency response planning. 

Feb 21, 2014 Members of Governor Andrew M. Cuomo’s office meet with senior 
representatives of the U.S. Departments of Transportation and Homeland 
Security and the Environmental Protection Agency to urge the federal 
government to expeditiously promulgate regulations and to update critical 
emergency preparedness plans. 

Feb 25, 2014 USEPA, in consultation with NYSDEC, completes a Spill Prevention, Control 
and Countermeasure (SPCC) inspection of Global Partner’s Port of Albany 
Major Oil Storage Facility (MOSF).  Global Partners was found to be in 
compliance with its SPCC requirements. 

Feb 26, 2014 Federal regulators issue emergency rules requiring extensive tests on crude 
oil moving by rail, concluding the system had become “an imminent hazard 
to public health, safety and the environment.” 

Feb 26, 2014 USEPA, in consultation with NYSDEC, completes an SPCC inspection of 
Buckeye’s Port of Albany MOSF.  The inspection detailed minor concerns.  
Buckeye is in the process of upgrading certain portions of its facility and will 
make those repairs as part of its upgrade.  

Feb 28, 2014 Governor Andrew M. Cuomo announces rail inspection blitzes in Albany and 
Buffalo. 

Mar 3, 2014 Governor Andrew M. Cuomo issues a letter to USDOT and USDHS Secretaries 
urging federal officials to expedite and strengthen rail safety standards that 
would require rail companies to report derailments, the federal government 
to increase inspections, and the federal government to petition the UN for a 
new unique identifier for Bakken crude oil during transport. 
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Mar 5, 2014 NYSDOT announces $10,000 fine to CSX Rail for failing to make timely 
notification of two derailments that occurred in February in Albany and 
Ulster counties. 

Mar 6, 2014 USDOT issues an emergency order requiring all shippers to test product from 
the Bakken region to ensure the proper classification of crude oil before it is 
transported by rail, while also prohibiting the transportation of crude oil in 
the lowest-strength packing group. 

Mar 12, 2014 NYSDEC Commissioner Joe Martens meets with Albany community groups. 
Mar 14, 2014 Deputy Secretaries Karen Rae and Basil Seggos issue a letter to Edward R. 

Hamberger, President and CEO of the Association of American Railroads 
(AAR).  This letter requests an opportunity to meet to discuss the industry’s 
support for stronger regulations and to improve coordination with the 
industry in order to better prevent and respond to accidents. 

Mar 24, 2014 NYSDEC issues Notice of Incomplete Application to Global Partners for its 
application at their New Windsor facility 

Mar 24, 2014 NYSDEC Commissioner Martens writes to USEPA Administrator Gina 
McCarthy to request that USEPA immediately update the Inland Area 
Contingency Plan for New York and to assist in the development of General 
Response Plans in critical locations across the state. 

Mar 26, 2014 NYSDOT completes second rail inspection blitz in Albany and Buffalo. 
Mar 31-Apr 4, 
2014 

Four DSHES/OFPC staff complete foam operations training conducted at 
Texas Engineering and Extension Service’s (TEEX) fire training facility by 
National Foam. 

Apr 9-10, 
2014 

NYSDEC sponsors a Regional Response Team (RRT) II meeting in Albany.  RRT 
II is co-chaired by the USCG and USEPA and is responsible for petroleum 
spills in New York and New Jersey.  NYSDEC Commissioner Joe Martens 
addressed the group.  DHSES staff participated in the meeting as well. 

Apr 10, 2014 As a result of the RRT II meeting, NYSDEC, USCG and USEPA agree to a 
partnership to update environmental and contingency response plans. 

Apr 23, 2014 NYSDOT, FRA Regional Administrator and CSX Division Manager meet to 
discuss operational and safety issues with crude oil unit train activities in 
New York State. 

Apr 28-May 
2, 2014 

As part of their emergency preparedness training, New York’s National 
Guard and Air National Guard members simulate a train accident that 
resulted in hazardous material spills that created casualties and threaten 
communities near the site.  

Apr 29, 2014 DHSES Commissioner Jerome Hauer sends a petition to USDHS to request 
foam and associated equipment be added as items eligible for USDHS grant 
funds.  USDHS confirms that these items are eligible on June 16, 2014. 

Apr 29, 2014 NYSDOT Commissioner Joan McDonald and DHSES Commissioner Jerome 
Hauer issue a letter to Jack Gerard, President and CEO of the American 
Petroleum Institute (API), seeking his support in encouraging all members of 
the API to actively mitigate dissolved gases to decrease the risk in 
transporting crude oil by rail. 
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Apr 29, 2014 NYSDOT Commissioner Joan McDonald issues a letter to USDOT Secretary 
Anthony Foxx and AAR President Edward Hamberger, requesting their 
support in two areas: 
•  improving the current voluntary operating practices which USDOT and 
AAR have agreed to by better recognizing that human factors are the cause 
of 47% of the railroad incidents in New York State.  Human factors in the 
packaging of petroleum products also should be addressed by USDOT and 
AAR; and 
• expanding the definition of high-threat-urban-areas (HTUAs) in New York 
State to include all metropolitan areas with a population of 50,000 or more.  
Currently, only New York City and Buffalo are designated as HTUAs in New 
York.  

Apr 29, 2014 A second letter to Secretary Foxx from Commissioners McDonald and Hauer, 
issued that same day, makes several recommendations to strengthen 
State/federal rail safety enforcement capabilities.   

April 29, 2014 NYSDEC Commissioner Joe Martens issues a letter to Admiral Robert Papp, 
Commander of the USCG, urging action by the Coast Guard in four areas: 
•  completing the development of best practices for responding to oil spills, 
as required by the federal Oil Pollution Act of 1990; 
•  completing updates of Area Contingency Plans and Geographic Response 
Plans in critical locations across New York State; 
•  ensuring that Coast Guard-required Vessel Response Plans fully address 
the hazards presented by crude oil transport by barge; and 
•  establishing a civilian planning position in Sector NY to better support 
preparedness and response activities in New York State. 

Apr 30, 2014 Transporting Crude Oil in New York State: A Review of Incident Prevention 
and Response Capacity with 26 recommended actions to be undertaken by 
federal, State, and industry is submitted to Governor Andrew M. Cuomo 
pursuant to EO 125. 

Apr 30, 2014 Governor Andrew M. Cuomo writes to President Barack Obama to request 
that the federal government expedite several actions which are needed to 
ensure the protection of New York’s communities and natural resources. 
(See Appendix 2, page 23) 

Apr 30, 2014 DHSES Commissioner Jerome Hauer issues a letter to USDOT, requesting an 
increase in funding available to DHSES (OEM and OFPC) via the HMEP grant 
program.  

May 6-7, 
2014 

DHSES conducts a two-day training drill at the Port of Albany to simulate 
risks associated with ignitable liquids such as crude oil. 

May 12, 2014 NYSDOT announces that it is fining Canadian Pacific the maximum allowed, 
$5,000, for failing to report the derailment of four tank cars carrying crude 
oil at the Kenwood Yard in Albany. 
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May 13, 2014 The New York State Department of Civil Service approves two new rail safety 
inspection titles (Operating Practices Inspector and Hazardous Materials 
Inspector), allowing NYSDOT to expand into these important new inspection 
disciplines related to crude oil safety. 

May 13, 2014 USEPA, in consultation with NYSDEC, completes an SPCC inspection of 
United Riverhead’s MOSF in Riverhead, NY.  Minor issues were noted, and all 
but one have been rectified.  United Riverhead is waiting for approval from 
the local fire marshal. 

May 20, 2014 USEPA, in consultation with NYSDEC, completes an SPCC inspection of West 
Seneca Terminal’s MOSF in West Seneca, NY.  The facility was found to be in 
compliance with all requirements. 

May 28, 2014 NYSDOT staff meets with FRA Regional staff and CP Rail management to 
discuss operational and safety issues with crude oil unit train activities in 
New York State. 

May 28, 2014 NYSDOT staff also meets with FRA Regional staff and the Brotherhood of 
Maintenance of Way union employees to discuss operational and safety 
issues related to crude oil transport in New York State. 

May 29, 2014 Members of Governor Andrew M. Cuomo’s office meet with members of 
President Obama’s staff to raise New York State concerns about crude-by-
rail security. 

June 2014 NYSDOT hires two new rail safety inspectors (Track & Structure and Motive 
Power & Equipment) which will allow NYSDOT to increase its capacity to 
perform track structures and rail car equipment inspections related to crude 
oil safety.   

June 2, 2014 NYSDOT holds a joint meeting with FRA Regional staff and CSX to discuss 
ongoing operational and safety issues with crude oil unit train activities in 
New York State. 

June 2, 2014 DHSES (OEM and OFPC) distribute updated guidance within the HMEP grant 
application to the Local Emergency Planning Committees (LEPC) of each 
county to update local and county-level plans, including HM Response Plans 
required by GML 204f, and link or integrate those plans as necessary.  
Counties are required to do so prior to the application due date of 
September 1, 2014. 
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June 2014- 
present 

Initial meetings between DHSES/OFPC and NYSDEC to discuss EO 125 
recommendations common to both agencies expand to include OEM, 
NYSDOH and NYSDOT. An interagency working group of these core agencies 
is formed to integrate planning efforts to include spill response, fire 
response and public health.  The group is focusing on adding fire and public 
health planning content into the existing spill response Area Contingency 
and Geographic Response Plan model used by the Regional Response Team 
(USEPA/USCG) to allow integration of local, county, State and Federal 
response to any crude oil incident.  Plans will also provide the basis for multi-
agency response drills and functional exercises.  Working group has 
scheduled bi-weekly meetings and/or conference calls (7+ meetings 
including August 21 meeting with Class I RR’s).  USEPA begins participating in 
meetings in September and the USCG attends the meeting slated for 
October 29, 2014. 

June 2014-
present 

DHSES/OFPC requests that Counties review and update Hazardous Materials 
Response Plans required by GML 204f to ensure crude oil risk is adequately 
addressed.  OFPC staff has met with over 28 counties to assist with review 
and update of these plans.  Effort is ongoing. 

June/ July 
2014 

Railroad and tank car training for local and State responders in the Hudson 
Valley, Albany, Syracuse, and Buffalo is sponsored by CSX Transportation. 

Summer 
2014-present 

DHSES/OFPC offers an updated Live Fire Foam Operations course.  163 
student completions in eight courses completed this year to date in Albany, 
Cattaraugus, Chautauqua, Erie, Niagara (2), and Onondaga counties and at 
the Academy of Fire Science.  An additional two courses take place during 
the week of 10/27/14 in Ulster County.   

July 2014 OFPC staff member completes “Crude by Rail” training program conducted 
by the Association of American Railroads (AAR) at their training facility in 
Pueblo, Colorado.   

July 1, 2014 Nineteen DHSES/OFPC staff complete vendor-provided foam operations 
training reviewing operation of OFPC’s foam trailer 

July 8, 2014 Governor Andrew M. Cuomo’s office convenes a meeting, attended by staff 
from NYSDOT, NYSDEC, NYSDHSES and NYSDOH, with Class I railroads CSX, 
CP, Norfolk Southern to discuss crude oil transport safety, security and 
preparedness. 

July 10, 2014 NYSDOT and FRA participate in tabletop exercise hosted by Amtrak to 
discuss prevention and preparedness activities related to crude oil transport 
and incidents. 

July 11, 2014 DHSES, on behalf of the State Emergency Response Commission (SERC), 
distributes information to counties in response to a USDOT emergency order 
concerning railroads transporting one million or more gallons of crude oil in 
a single train.  The DHSES information is sent to New York counties through 
which these trains transit. 

July 22, 2014 NYSDOT participates in webinar with FRA and state managers on crude oil 
transportation and the FRA/PHMSA proposed rulemaking. 
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Aug 5, 2014 NYSDOT and FRA staff meet with the CSX Albany Division Engineer to discuss 
track maintenance and inspection issues. 

Aug 7, 2014 DHSES/OFPC distributes a survey to the County Fire Coordinator of each 
county to identify the existing foam supplies and equipment currently 
available at the local and county levels.   As of October, 33 counties and NYC 
(FDNY) have responded to the survey.  This data has been compiled into a 
database and will be available via the DHSES-maintained Crude Oil Webpage 
to be released prior to the end of the year.  It will be updated as additional 
survey data is returned.  Railroad and other assets will be added as well. 

Aug 21, 2014 Members of Governor Andrew M. Cuomo’s office and staff from NYSDOT, 
NYSDHSES (OEM, OFPC), NYSDEC, and NYSDOH meet with representatives of 
the Railroads of New York (RONY) and Class I railroads which transport crude 
oil through New York State:  Norfolk Southern (NS), CSX Transportation and 
Canadian Pacific (CP).  Agenda includes evaluation and discussion of how to 
most effectively coordinate training, preparedness and response efforts 
between the State and the railroads.   

Sep 2014 NYSDOT hires two new rail safety inspectors (Hazardous Materials) which 
completes the addition of five new inspectors to NYSDOT’s rail safety 
inspection program. 

Sep 9 – 11, 
2014 

NYSDOT staff attend the Association of State Rail Safety Managers meeting, 
hosted by FRA, in Washington DC. 

Sep 19, 2014 Four DHSES/OFPC staff complete vendor-provided foam operations training 
addressing fire department operations at fuel terminals and highway 
incidents with an emphasis upon crude oil. 

Sep 29, 2014 New York State submits comments to the federal docket on the Advanced 
Notice of Proposed Rule Making (ANPRM) for Hazardous Materials and on 
the Notice of Proposed Rule Making (NPRM) for Hazardous Materials:  
Enhanced Train Car Standards and Operational Controls for High Hazard 
Flammable Trains. 

Sep-Oct 2014 DHSES/OFPC acquires an additional foam response trailer, additional foam 
concentrate inventory, and places into service four additional trailers to 
transport that inventory to support local and county supplies at any crude oil 
incident.  Trailers are pre-positioned in Albany, at the State Preparedness 
Training Center in Oriskany and at the Academy of Fire Science in Montour 
Falls. 

Oct 2014 DHSES/OFPC staff conduct awareness level presentations on crude oil at 
each of the five DHSES Regional Workshops across the State (Erie, 
Onondaga, Warren, Sullivan and Nassau Counties). 

Oct 2014 Two DHSES/OFPC staff attend firefighting training at the Texas Engineering 
and Extension Service’s (TEEX) facility conducted by National Foam. 

Oct 1,2014 DHSES/OEM awarded 25 counties HMEP grant funding in the amount of 
$6,870 each, totaling $171,768. Counties use these funds to support local 
plan development/updates compliant with the federal SARA Title III law. 
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Oct 3, 2014 NYSDEC requests that the Office of the State Comptroller, as the Oil Spill 
Fund administrator, release the necessary resources (see Appendix 3, page 
25).  NYSDEC received an unsatisfactory response and will continue to press 
the Comptroller to release the funds immediately (see Appendix 4, page 29). 

Oct 8, 2014 OFPC releases Strategic and Tactical Guidance for Rail Incidents Involving 
Crude Oil to provide initial guidance and recommendations to the fire 
service for any potential crude by rail incident.   

Oct 15, 2014 State hosts conference call to follow up on the August 21 meeting between 
the interagency working group and representatives from RONY, CP and CSX.  
Discussion involves the status of ongoing efforts; planning for proposed 
tabletop exercises with CSX for crude oil incident scenarios involving their 
rail line; and proposing a similar exercise with CP. 

Oct 21, 2014 NYSDEC Commissioner Joe Martens and NYSDOT Commissioner Joan 
McDonald issue a letter to Governor Jack Dalrymple of North Dakota, urging 
the North Dakota Industrial Commission to act quickly on regulations to 
require the treatment of Bakken crude oil prior to shipment.  If approved, 
these regulations would enhance safety and reduce the risk to states 
through which the Bakken crude oil is transported (See Appendix 5, page 
32).  On November 13, 2014, the NDIC proposed draft regulations and 
signaled they would vote in favor of the measure later this month. 

Oct 21, 2014 Boom deployment and oil spill training is sponsored by Canadian Pacific 
Railroad in the Albany area.  This training involved DEC, DHSES, and local 
responders. 

Oct 21, 2014 DHSES staff leads a plume modeling workshop to assess the State’s crude oil 
incident plume modeling capabilities.  OEM, OCT, DEC, OFPC, DOH, DOT, 
DMNA/CST, DTRA, NOAA, and IMACC representatives support the workshop. 
An AAR/plume model report is in draft form and is forthcoming. 

Oct 30, 2014 A tabletop drill is held, sponsored by Global at its facility in the Port of 
Albany. 

Nov 4, 2014 A training and equipment deployment drill is scheduled with United 
Riverhead and local responders at its facility on Long Island. 

Spring 2015 Local Responder and Spill Responder training is planned along the upper 
Hudson River or Lake Champlain. 
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